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performance has been denied in cases when it would, contrary to expecta- 
tions at the time of contracting, endanger the plaintiff's life, 3 * subject him 
to criminal prosecution, 21 or to liability for damage caused by a great flood.* 2 
On the other hand, it was properly held in a recent case, Bradley v. Hey- 
ward (1908) 164 Fed. 107, in which the defendant resisted enforcement of 
a contract to sell all the phosphate under her land to the plaintiff, on the 
ground of his discovery of a quantity worth three times the purchase price, 
that, since the defendant must have understood the speculative nature of 
the contract, it should be enforced. 

With the exception of cases which are really based on a mistake in reduc- 
ing a verbal contract to writing, 2 * the few cases of "hardship" which do not 
involve inequality, involve as little real hardship. Two of them can be 
explained, but not justified, as unprecedented extensions of the doctrine of 
"unclean hands." 25 And in most of the others, the actual damage to the 
plaintiff is so slight, or "merely technical," 20 as in the case in which the 
defendant who had contracted to rebuild houses had partly rebuilt and ex- 
tensively repaired them, 27 or that in which a railroad had contracted to 
tunnel its embankment for the benefit of land of small value, 2 * or in which 
by a change in the character of the district the purpose of a restrictive 
covenant had become unattainable, 23 that the court refuses to be bound by 
the manifest fiction that damages are inadequate, and denies specific enforce- 
ment, sometimes further justifying its attitude on the ground that specific 
performance would entail a "public loss." 27 



Savings Bank Trusts in New York. — The New York law of savings 
bank deposits in trust illustrates both a response of the courts to the de- 
mand of business conditions and their reluctance to overrule previous 
decisions. It was held in Martin v. Funk 1 that a deposit by one person in 
his own name as trustee for another created a valid trust. The question 
was raised but left unanswered whether surrounding circumstances might 
not be shown to vary the apparent intention of the depositor. Later, in 
discussing that question, Andrews, J., said that the character of such a 
transaction, as creating a trust is not conclusively established by the mere 
fact of the deposit. 2 In a case in which a gift of a bank deposit was sought 
to be established, 11 he applied this view. Attention was called to the com- 
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mon practice of depositing nominally in trust for another, or in another's 
name, from various motives, and it was said that "to infer a gift from the 
form of a deposit alone would, in the great majority of cases * * * 
impute an intention which never existed." The court was quite ready to 
adopt this reasoning in the next case involving a deposit in trust form,' 
and accepted the parol testimony of the depositor that he had not intended 
to create a trust. The disingenuous distinction was made that, in the 
earlier cases following Martin v. Funk? the depositor had died in the life- 
time of the beneficiary, leaving the account open and unexplained. What 
effect the death of the depositor had in securing to the beneficiary rights 
which had already been established by the declaration of trust, was not 
made clear. The distinction sufficed for the time. Deposits in trust form 
were open to explanation from all circumstances, and, where the nature of 
the transaction was left in doubt, no trust was enforced. 5 But it was clearly 
recognized that the intention of the depositor was alone controlling. Where 
that intention was unequivocally shown, a trust was enforced as to the 
original deposit and all additions," even though the beneficiary was dead and 
the account had been previously withdrawn.' In Matter of Totten? how- 
ever, there was conflicting evidence of the depositor's intention; he had 
died in the lifetime of the beneficiary, but had closed the account. Clearly 
the case did not fall within any of the already too nicely adjusted categories. 
The court was again brought squarely to the question, avoided but a few 
months previous,' which had really been decided in the early cases," 
whether the evidence furnished by such bank books, standing alone, creates 
a valid and irrevocable trust. 

In seeking a solution of the whole problem, the Court of Appeals looked 
at the every day facts of savings bank deposits, concluding that money is 
often deposited in trust form for the purpose of establishing an account 
from which the depositor, who retains the pass-book, might draw if 
occasion should require," but which would become the absolute property of 
the named beneficiary by a later gift of the depositor, or at his death." 
Clearly, then, the mere fact of such deposit is equivocal, and to predicate 
an absolute trust upon it might defeat the intention of the depositor. But 
if the beneficiary is to take no interest at the time of the deposit, how 
could he acquire a right, in the absence of a will, at the depositor's death? 
Perhaps by regarding the conduct of the depositor in leaving the deposit 
in trust form until death as additional evidence of his original intention. 

'Cunningham v. Davenport (189s) '47 N. Y. 43; Matter of Barefield (1904) 177 

jJHaux v. Savings Institution (1896) 2 App. Div. 163, aff'd, 154 N. Y. 736; Sullivan 
v. Sullivan (1900) 161 N. Y. SS4! Washington v. Bank (1902) 171 N. Y. 166. 

'Farleigh v. Cadman (1899) 159 N. Y. 169. 

'Robinson v. Appleby (1902) 69 App. Div. 509, aff'd. 173 N. Y. 626. 
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But either this inference would be rebutted by any intermediate withdrawals 
from the deposit, or the estate of the decedent would be held liable to ac- 
count for money so withdrawn — alternatives equally nullifying the de- 
positor's purpose. Therefore if the court did not wish to overrule the 
decisions giving the beneficiary a right upon the death of the depositor, it 
was forced either to abandon its insistence on due testamentary form, which 
had been but lately reasserted in a bank deposit case, 13 or to find that a 
trust was created in conformance with the depositor's assumed intention, 
that is, with a power to revoke in whole or in part. The latter, it has been 
said," is the meaning of the following rule laid down : "A deposit by one 
person * * * as trustee for another, standing alone, * * * is a 
tentative trust merely, revocable at will, until the depositor dies or com- 
pletes the gift * * * by some unequivocal act or declaration, such as 
delivery of the pass-book or notice to the beneficiary." 8 A majority of 
the court in Matter of U. S. Trust Co., 11 however, interpreted this rule 
to mean that the deposit, standing alone, is inchoate and gives the beneficiary 
no present right or title. Yet the same court assumed that a right might 
be enforced after the depositor's death upon the ground that the trust 
had not been revoked." The theory of a revocable trust is imperative 
unless lack of testamentary form is to be waived. But on any theory, the 
New York law is anomalous from the standpoint of the orthodox trust. 

In a recent case it appeared that the depositor did not intend posses- 
sion of the funds to be given until his death, and, though he had notified 
the beneficiary of the deposit, the property was subjected to a transfer tax. 
In re Pierce's Estate (1908) 112 N. Y. Supp. 594. This decision is cor- 
rect in holding that the intention of the depositor determines the nature 
of the beneficiary's interest. Notice does not conclusively give a present 
right to the possession of the funds, or make the trust irrevocable. 16 The 
rule laid down by Matter of Totten? in providing for the disposition of the 
bank balances of a depositor, whose intention has not been made clear 
by the form of the deposit, requires unequivocal evidence that he intended 
lo invest another with a present right in his property. It is probable that 
the courts in seeking to ascertain and enforce this intention will feel them- 
selves bound by no particular theory of a "tentative trust." 



Nature op the Liability at Law for Necessaries. — The liability for 
necessaries supplied to married women, infants, and insane persons, is well 
settled, but its basis is by no means clearly or uniformly established. An 
infant was early held liable in an action of debt for necessaries. 1 The 
requisite quid pro quo was present and the courts considered good the 
replication, "necessaries," to a plea of infancy, for the obvious reason that 
only if compelled to pay, could the infant supply his wants. The same 
replication seems, for like considerations, later to have been held sufficient 

"Sullivan v. Sullivan, supra. 
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